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Section: 61 
IRS Publishes SIFL Rates for Second Half of 2018 

Citation: Revenue Ruling 2018-26, 10/1/18 

In Revenue Ruling 2018-26 the IRS has announced the rates and terminal charges for 
noncommercial flights for the first half of 2018.  These numbers may be used under IRC §1.61-
21(g)(5) to determine the value of such flights on employer-provided aircraft for compensation 
purposes. 

The rates, which are changed semi-annually, are the following for the first half of 2018: 

Period During Which the 
Flight Is Taken 

Terminal 
Charge SIFL Mileage Rates 

7/1/18 - 12/31/18 $42.88 Up to 500 miles $.2346 per mile 501–1500 miles 
$.1788 per mile Over 1500 miles $.1719 per mile 

 

Section: 170 
Proposed Regulations on SALT Workaround Do Not Impact Deductions 
Under Other Provisions of the Law 

Citation: Information Letter 2018-0030, 9/28/18 

In Information Letter INFO 2018-0030 the IRS has given limited additional information on the 
clarification the agency issued on September 5 regarding the state tax deduction workaround 
proposed regulations on August 23 (REG-112176-18). 

The proposed regulations would require taxpayers to reduce charitable contribution deductions 
by the amounts of any state tax credits received for contributing if the credit exceeds 15% of the 
amount of the contribution.  In the later clarification, the IRS and Treasury stated that this 
regulation did not change the treatment of amounts paid that might be deductible under IRC 
§162(a) as an ordinary and necessary business expense. 

This letter, issued to a taxpayer on September 18, expands that “no change” discussion to cover 
more situations than just items that could otherwise be treated as charitable deductions.   

The taxpayer asked specifically about the following types of programs: 

This letter responds to your request for information, dated September 13, 2018, relating to amounts 
paid by business taxpayers pursuant to a state tax credit program in your state that provides credits 
against business taxes, such as insurance premium tax, direct pay sales and use tax, corporate income 
tax, alcoholic beverage excise tax, oil and/or gas production tax, and state sales tax due on rent or 
license fee payments.  

https://www.irs.gov/pub/irs-wd/18-0030.pdf
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The IRS issued an answer that reiterates that the proposed regulations only impact deductions 
claimed for charitable contributions under IRC §170: 

The NPRM addresses whether certain amounts may be deducted as charitable contributions under § 
170 (or § 642, if the payments are made by a trust or decedent's estate) and the regulations thereunder 
and does not propose to change existing tax treatment under any other provisions of the IRC or the 
Treasury Regulations. Thus, the NPRM does not impact a business taxpayer's payments made as part 
of your state's tax credit program described above that are deductible under a Code section other than § 
170. 

Section: 274 
Interim Guidance Released on Deduction for Business Meals 

Citation: Notice 2018-76, 10/3/18 

The IRS announced in Notice 2018-76 transitional guidance on the treatment of business meals 
following the revisions made to IRC §274 by the Tax Cuts and Jobs Act. 

The Notice does indicate that the IRS will be issuing separate guidance in the following area: 

The Treasury Department and the IRS intend to issue separate guidance addressing the treatment 
under § 274(e)(1) and 274(n) of expenses for food and beverages furnished primarily to employees on 
the employer’s business premises. 

The notice points out the issues that many spotted with the revisions made to the law as 
compared to guidance found in the House committee and conference reports: 

The Act did not change the definition of entertainment under § 274(a)(1); therefore, the regulations 
under § 274(a)(1) that define entertainment continue to apply. The Act did not address the 
circumstances in which the provision of food and beverages might constitute entertainment. However, the 
legislative history of the Act clarifies that taxpayers generally may continue to deduct 50 percent of the 
food and beverage expenses associated with operating their trade or business. See H.R. Rep. No. 115- 
466, at 407 (2017) (Conf. Rep.). 

The IRS has issued this notice to deal with this issue temporarily.  As the Notice states:  

The Treasury Department and the IRS intend to publish proposed regulations under § 274 clarifying 
when business meal expenses are nondeductible entertainment expenses and when they are 50 percent 
deductible expenses. Until the proposed regulations are effective, taxpayers may rely on the guidance in 
this notice for the treatment under § 274 of expenses for certain business meals. 

The Notice provides for a five-factor test to determine if meals are a 50% business expense.  To 
be considered a 50% item (rather than entertainment that is nondeductible) the meal expense 
must meet all five of the following tests: 

● The expense is an ordinary and necessary expense under § 162(a) paid or incurred 
during the taxable year in carrying on any trade or business; 

● The expense is not lavish or extravagant under the circumstances; 
● The taxpayer, or an employee of the taxpayer, is present at the furnishing of the food or 

beverages; 
● The food and beverages are provided to a current or potential business customer, 

client, consultant, or similar business contact; and 

http://www.currentfederaltaxdevelopments.com/
https://www.irs.gov/pub/irs-drop/n-18-76.pdf
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● In the case of food and beverages provided during or at an entertainment activity, the 
food and beverages are purchased separately from the entertainment, or the cost of the 
food and beverages is stated separately from the cost of the entertainment on one or 
more bills, invoices, or receipts. The entertainment disallowance rule may not be 
circumvented through inflating the amount charged for food and beverages.1 

In the Notice, the IRS provides three examples.  In all examples, it is assumed the meal is 
otherwise an ordinary and necessary expense under the standard tests for business expenses 
under IRC §162(a) and are not lavish or extravagant. 

The examples are reproduced below: 

EXAMPLE 1, NOTICE 2018-76 

(i) Taxpayer A invites B, a business contact, to a baseball game. A purchases tickets for A 
and B to attend the game. While at the game, A buys hot dogs and drinks for A and B. 

(ii) The baseball game is entertainment as defined in § 1.274-2(b)(1)(i) and, thus, the cost of 
the game tickets is an entertainment expense and is not deductible by A. The cost of the hot 
dogs and drinks, which are purchased separately from the game tickets, is not an 
entertainment expense and is not subject to the § 274(a)(1) disallowance. Therefore, A may 
deduct 50 percent of the expenses associated with the hot dogs and drinks purchased at the 
game 

EXAMPLE 2, NOTICE 2018-76 

(i) Taxpayer C invites D, a business contact, to a basketball game. C purchases tickets for C 
and D to attend the game in a suite, where they have access to food and beverages. The cost 
of the basketball game tickets, as stated on the invoice, includes the food and beverages. 

(ii) The basketball game is entertainment as defined in § 1.274-2(b)(1)(i) and, thus, the cost 
of the game tickets is an entertainment expense and is not deductible by C. The cost of the 
food and beverages, which are not purchased separately from the game tickets, is not stated 
separately on the invoice. Thus, the cost of the food and beverages also is an entertainment 
expense that is subject to the § 274(a)(1) disallowance. Therefore, C may not deduct any of 
the expenses associated with the basketball game. 

EXAMPLE 3, NOTICE 2018-76 

(i) Assume the same facts as in Example 2, except that the invoice for the basketball game 
tickets separately states the cost of the food and beverages. 

(ii) As in Example 2, the basketball game is entertainment as defined in § 1.274- 2(b)(1)(i) 
and, thus, the cost of the game tickets, other than the cost of the food and beverages, is an 
entertainment expense and is not deductible by C. However, the cost of the food and 
beverages, which is stated separately on the invoice for the game tickets, is not an 
entertainment expense and is not subject to the § 274(a)(1) disallowance. Therefore, C may 

                                                      

1 Notice 2018-76 
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deduct 50 percent of the expenses associated with the food and beverages provided at the 
game. 

****** 

The IRS does provide a reminder in the Notice that, in addition to meals allowed as a deduction 
under the Notice, other meals are specifically protected from treatment as nondeductible 
entertainment by the statutory exceptions found in IRC §274(e). 

Section 274(e) enumerates nine specific exceptions to § 274(a). Expenses that are within one of the 
exceptions in § 274(e), which may include certain meal expenses, are not disallowed under § 274(a). 
However, those expenses may be subject to the 50 percent limit on deductibility under § 274(n). 

Section: 401 
IRS Revises EPCRS Guidance with Main Changes in VCP Program 
Application and Payment 

Citation: Revenue Procedure 2018-52, 9/28/18 

A 120-page revision to the Employee Plans Compliance Resolution System (EPCRS) has been 
issued by the IRS in Revenue Procedure 2018-52.  This system involves three distinct programs 
that deal with compliance issues arising in qualified retirement programs.  These programs are: 

● Self Correction Program (SCP) 
● Voluntary Correction Program with IRS Approval (VCP) 
● Audit Closing Agreement Program (Audit CAP) 

The procedure describes the purpose of the EPCRS programs as follows: 

.01 Purpose. This revenue procedure updates the comprehensive system of correction programs for 
sponsors of retirement plans that are intended to satisfy the requirements of § 401(a), 403(a), 403(b), 
408(k), or 408(p) of the Internal Revenue Code (the "Code"), but that have not met these 
requirements for a period of time. This system, the Employee Plans Compliance Resolution System 
("EPCRS"), permits Plan Sponsors to correct these failures and thereby continue to provide their 
employees with retirement benefits on a tax-favored basis. The components of EPCRS are the Self-
Correction Program ("SCP"), the Voluntary Correction Program ("VCP"), and the Audit Closing 
Agreement Program ("Audit CAP"). 

The procedure goes on to describe the basic elements of the program: 

Self-correction (SCP). A Plan Sponsor that has established compliance practices and procedures may, 
at any time without paying any fee or sanction, correct insignificant Operational Failures under a 
Qualified Plan, a 403(b) Plan, a SEP, or a SIMPLE IRA Plan. For a SEP or SIMPLE IRA 
Plan, however, SCP is available only if the SEP or SIMPLE IRA Plan is established and 
maintained on a document approved by the IRS. In the case of a Qualified Plan or 403(b) Plan that 
satisfies the requirements of sections 4.03 and 4.04, the Plan Sponsor generally may correct even 
significant Operational Failures without payment of any fee or sanction if the correction is made within 
the time specified in section 9.02. 

http://www.currentfederaltaxdevelopments.com/
https://www.irs.gov/pub/irs-drop/rp-18-52.pdf
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Voluntary correction with IRS approval (VCP). A Plan Sponsor, at any time before audit, may pay 
a limited fee and receive the IRS's approval for correction of a Qualified Plan, 403(b) Plan, SEP, or 
SIMPLE IRA Plan failure. Under VCP, there are special procedures for Anonymous Submissions 
and Group Submissions. 

Correction on audit (Audit CAP). If a failure (other than a failure corrected through SCP or VCP) 
is identified on audit, the Plan Sponsor may correct the failure and pay a sanction. The sanction 
imposed will bear a reasonable relationship to the nature, extent, and severity of the failure, taking into 
account the extent to which correction occurred before audit. 

While this procedure contains full guidance on the program, the IRS notes that only limited 
changes were made to the programs.  The procedure notes that it was “published primarily to 
set forth new VCP submission procedures, including the required use of the www.pay.gov 
website.”2 

The changes to the VCP program are summarized in the following three paragraphs by the IRS: 

.02 Modifications relating to VCP submission procedures. (1) In general. Beginning April 1, 2019, 
Plan Sponsors must use the www.pay.gov website when filing a VCP submission and paying applicable 
user fees. To ease the transition to the new submission procedures, from January 1, 2019, through 
March 31, 2019, Plan Sponsors may file VCP submissions with the IRS either by using 
www.pay.gov in accordance with sections 10 and 11 of this revenue procedure or by filing paper VCP 
submissions in accordance with the procedures in sections 10 and 11 of Rev. Proc. 2016-51. However, 
the IRS will not accept paper VCP submissions postmarked on or after April 1, 2019. 

(2) Modifications to section 10. Section 10.01 is revised to modify and clarify the requirements for 
satisfying the VCP procedures, including new procedures for filing a VCP submission and paying 
applicable user fees on the www.pay.gov website.  Although the Plan Sponsor is responsible for filing the 
VCP submission and paying the user fee using the www.pay.gov website, section 10.01 clarifies that a 
Plan Sponsor may designate an authorized representative to file the VCP submission if certain 
requirements are satisfied. 

(3) Modifications to section 11. Section 11 sets forth filing procedures for VCP submissions. These 
procedures have been modified to reflect electronic filing of VCP submissions and payment of applicable 
user fees using the www.pay.gov website. An electronic VCP submission filed using the www.pay.gov 
website must include many of the same documents as a VCP submission filed on paper pursuant to 
Rev. Proc. 2016-51; however, there are procedural differences. First, an applicant must use the 
www.pay.gov website to create a pay.gov account. This pay.gov account will be used when filing a VCP 
submission and paying applicable user fees. Second, after a pay.gov account has been established, the 
applicant must complete Form 8950, Application for Voluntary Correction Program (VCP) 
Submission Under the Employee Plans Compliance Resolution System, using the www.pay.gov website. 
Beginning April 1, 2019, applicants are not permitted to submit a paper version of Form 8950. 
Third, documents relating to the VCP submission, including the description of failures, Form 14568 
(Model VCP Compliance Statement), Schedules 1 through 9 of Form 14568, and any other 
applicable items (as set forth in section 11.04) for a VCP submission generally must be converted into 
a single PDF (Portable Document Format) document and then uploaded onto the www.pay.gov 
website. However, there is a 15 MB size limitation for uploading a PDF document onto the 
www.pay.gov website; thus special instructions are provided for PDF files that exceed that limitation. 

                                                      

2 Revenue Procedure 2018-52, Section 2.01 
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Fourth, section 11 provides new procedures relating to the payment of user fees using the www.pay.gov 
website, including the generation of a payment confirmation. For submissions made using the 
www.pay.gov website, the IRS will no longer mail an acknowledgment letter to the applicant. Receipt of 
a submission will be acknowledged through the generation of a unique Pay.gov Tracking ID on the 
payment confirmation after the VCP submission is filed and the user fee is paid. A Plan Sponsor may 
designate an authorized representative to file a VCP submission with the IRS using the www.pay.gov 
website. Section 11.08(2) sets forth specific instructions on how to designate an authorized 
representative using the Form 2848, Power of Attorney and Declaration of Representation.3 

The procedure goes on to note a number of other less significant modifications made to the 
programs in Section 2.03. 

The IRS also provided the following information about expected future enhancements to the 
programs: 

(1) In general. It is expected that the IRS and the Treasury Department will continue to update the 
EPCRS revenue procedure, in whole or in part, from time to time, including further improvements to 
EPCRS based on comments received. Accordingly, the IRS and Treasury Department continue to 
invite further comments on how to improve EPCRS. For information on how to submit comments, see 
section 17. 

(2) Recoupment of Overpayments and potential modifications to SCP. The Treasury Department and 
the IRS requested comments in Rev. Proc. 2015-27, 2015-16 I.R.B. 914, on potential changes to 
EPCRS relating to the recoupment of Overpayments. The Treasury Department and the IRS received 
and are reviewing responsive comments, and are in the process of developing further changes to modify 
the EPCRS rules on the correction of Overpayments. In addition, the Treasury Department and the 
IRS have received comments relating to expanding SCP and are in the process of reviewing the 
comments received. The Treasury Department and the IRS are considering changes to the program 
based on those comments.4 

As you might expect, coming forward before an exam results in more favorable treatment than 
if the issue is first raised on an exam.  As well, those errors eligible for correction under SCP can 
be undertaken without the need to obtain IRS permission. 

Section: 451 
Bond Market Discount Not Deemed Includable in Income Under New 
IRC §451(b) 

Citation: Notice 2018-80, 9/27/18 

In Notice 2018-80 the IRS stated that the agency plans to release proposed regulations that will 
provide market discount will not be deemed includable in income pursuant to new IRC §451(b) 
added to the law by the Tax Cuts and Jobs Act. 

                                                      

3 Revenue Procedure 2018-52, Section 2.02 
4 Revenue Procedure 2018-52, Section 2.04 

http://www.currentfederaltaxdevelopments.com/
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Market discount on a bond is governed by guidance found at IRC §1276.  The Notice describes 
this treatment: 

Section 1276(a)(1) treats gain (if any) on the disposition of a market discount bond as ordinary income 
to the extent that the gain does not exceed the accrued market discount on the bond. Section 1276(a)(3) 
provides that any partial principal payment on a market discount bond is includible in gross income to 
the extent the payment does not exceed accrued market discount on the bond.  

The Tax Cuts and Jobs Act added new IRC §451(b) that provides for “revenue conformity” for 
taxpayers using the all events test to determine the timing of revenue inclusion who have an 
applicable financial statement as defined in IRC §451(b)(3).  As the Notice describes this rule: 

For an accrual method taxpayer, income is includible in gross income when all the events have occurred 
which fix the right to receive such income and the amount, thereof can be determined with reasonable 
accuracy (all events test). See § 451(b)(1)(C); § 1.451-1(a) of the Income Tax Regulations. Section 
451(b)(1)(A) provides that the all events test is met with respect to an item of gross income no later 
than when the taxpayer takes that item of gross income into account as revenue for financial accounting 
purposes in an “applicable financial statement” as defined in section 451(b)(3). Section 451(b)(2) 
provides that the general rule in section 451(b)(1) does not apply to any item of gross income for which 
the taxpayer uses a special method of accounting, other than items accounted for under a provision of 
part V of subchapter P, which contains sections 1271 through 1288.  

The last part of that description is what raised concerns about the applicability of IRC §451(b)’s 
conformity rule to market discount since that provision is contained in the range of special 
accounting methods not protected from the conformity rule. 

The IRS has announced that market discount will not be includable in income under IRC 
§451(b).  As the Notice provides: 

Taxpayers have requested guidance as to whether market discount is includible in income under section 
451(b). The Treasury Department and the IRS intend to issue proposed regulations providing that 
accrued market discount is not includible in income under section 451(b). The guidance described in 
this notice will be applicable as of January 1, 2018.  

Section: 457 
§457 Plan Not Required to Offer Distributions for Hurricane Relief 

Citation: Information Letter INFO 2018-0024, 9/28/18 

In Information Letter INFO 2018-0024 the IRS responded to an individual who wished to take 
a distribution from a §457 retirement plan to help with repairs that were made necessary due to 
damages caused by Hurricane Irma in 2017. 

As the IRS letter notes, Congress authorized plans to make distributions related to Irma: 

Some people affected by Hurricane Irma were helped by the Disaster Tax Relief and Airport and 
Airway Extension Act of 2017. This law authorizes retirement plans, including Section 457 plans, to 
make distributions to individuals who suffered an economic loss because of Hurricane Irma. These 
distributions, which have to be made before January 1, 2019, are eligible for favorable tax treatment. 
See IRS Publication 976, Disaster Relief, (which can be found on our website at IRS.gov) for more 
information. 

http://www.currentfederaltaxdevelopments.com/
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However, that authorization does not mean that plans were required to allow for such 
distributions.  As the letter continues: 

A Section 457 plan is not required to make special distributions on account of Hurricane Irma, and 
even if it does, the plan may impose conditions on obtaining a distribution. If you feel you have been 
wrongly denied a distribution, you may be able to appeal the denial through the plan's appeal 
procedures. 

The same “allowed to make special distributions but not required to” would apply to similar 
relief offered for other types of plans. 
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